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AR ALTURAL LABCR RELATI ONS BOARD

RANCH NO 1, INC, ) Gase No. 77-CE110-D
Respondent , )
and g 5ARBN. 3
WN TED FARM WIRKERS )
- AVMRCA AFL-AQ g
Charging Party. )

DEA S AN AND CRDER
Pursuant to the provisions of Labor Code Section 1146, the

Agricultural Labor Relations Board has delegated its authority in this
natter to a three-nmenber panel .

1 Novenber 3, 1977, Admnistrative Law Oficer (ALO Sanford Jay
Rosen i ssued the attached Decision in this proceeding. He found that
Respondent had engaged in an unfair |abor practice wthin the neani ng of Labor
Code Section 1153(a) by its failure and refusal to submt the required pre-
petition list of its enpl oyees' nanes, addresses and job classifications
wthin five days followng the filing of a notice of intention to organi ze by
the Uhited FarmWrkers of Anerica, AFL-QO (URW. 8 CGal. Admn. Code
20910(c), 20310(a)(2)(1976). Thereafter, Respondent tinely filed exceptions
and a supporting brief.” Neither the General

Y General Qounsel has noved the Board to strike Respondent's exceptions for
failure to serve copies on all parties to this proceeding in conformty wth
applicable regul ations. Respondent served a copy of its exceptions and
supporting brief on the

[fn. 1 cont. on p. 2]



Gounsel nor the Charging Party filed exceptions.
The Board has consi dered the attached Decision in |ight

of Respondent's exceptions and brief? and has decided to affirm
the rulings, findings, and concl usions of the ALOand to adopt his
recormended Order as nodified herein.

Gonsistent wth our order in Henry Moreno, supra, to renedy

that enployer's failure to conply with Section 20910, the ALO herein

recormended that Respondent be ordered to permt UFW

[fn.1 cont.]

Charging Party but omtted to serve the General Gounsel. The notion
is hereby denied. General Gounsel woul d be prejudiced only to the
extent that he was precluded fromsubmtting an answer to
Respondent' s exceptions wthin the required 10-day period fol | ow ng
the filing of exceptions; he has not alleged that he was harned
thereby nor has he noved the Board for an extension of tine in which
to file an answer.

ZI'n furtherance of its constitutional challenge to Section
20910, Respondent questioned whether pre-petition |ists are necessary in
order for unions to conduct organizational activity and "whether the
experience to date ... justifies the invasion to the privacy of enpl oyees
resulting froma union' s obtaining the enpl oyees' nanes and hone
addresses". Accordingly, Respondent sought and was granted a subpoena
duces tecumcalling for the Board' s Executive Secretary to bring to the
hearing data as to the nunber of cases in which enpl oyers failed to
conply wth the pre-petition list requirenent, and the nunber of cases in
whi ch el ections had been hel d despite the unavailability of pre-petition
lists. The ALOgranted the Executive Secretary's notion to revoke the
subpoena duces tecumon the grounds that service was inproper and that he
| acked power to entertain the constitutional question in view of the
Board's Decision in Henry Moreno, 3 ALRB No. 40 (1977). Respondent
excepted to the ruling.

Ve affirmthe ALOs ruling on the notion to revoke the subpoena, but on a
different basis than that relied upon by the ALQ Section 20250(d) of our
regul ati ons provides that a subpoena for the production of Board records

shal |l be revoked if the evidence required to be produced does not relate

to any natter at issue in the proceeding. As the natter at issue herein

relates solely to the particul ar conduct of Respondent and not to that of
any ot her enpl oyer, whether or not simlarly situated, the requested data
are clearly irrelevant to the issues.

5 ALRB No. 3 2.



organi zers to neet wth its enpl oyees during working hours and to
permt an unlimted nunber of organizers on its premses during
nornal access peri ods.

Respondent concedes that this remedy may have been appropriate
in Moreno, where the union was unable to qualify for an el ection
follow ng the enployer's refusal to submt the pre-petition list. But it
woul d di stingui sh Moreno fromsituations in which, as here, the union
succeeded in winning an el ection notw thstandi ng the w thhol ding of the
enpl oyee list by the enployer. The UFWfiled a petition for
certification on August 8, 1977, received a najority of the votes cast in
an el ection held on August 13, 1977, and was certified on January 3,

1979. Ranch No. 1, Inc., 5 AARB No. 1 (1979). Under these

circunstances, we find it unnecessary to order the expanded-access
renedi es recormended by the ALQ Laflin & Laflin, AKA Laflin Date
Gardens, et al., 4 ALRB No. 28 (1978).

As we affirmthe ALOs concl usion that Respondent's failure
and refusal to submt the pre-petition list constituted unl aw ul
interference wth enpl oyees' Section 1152 rights, we shall order
Respondent to cease and desist fromfailing or refusing to provide such a
list as required by 8 Cal. Admn. Gode 20910(c) (1976), or in any ot her
nmanner interfering wth, restraining, or coercing any enpl oyee in the
exercise of rights guaranteed by Section 1152 of the Act.

ROER

By authority of Labor Code Section 1160.3, the Agricultural
Labor Rel ations Board hereby orders that Respondent,

5 AARB NO 3 3.



Ranch No. 1, Inc., its officers, agents, successors, and assigns shall:
1. GCease and desist from

a. Failing or refusing to provide the AARBw th a pre-
petition enpl oyee list as required by 8 Cal. Admn. Gode 20910(c) (1976).

b. In any other manner interfering wth, restraining, or
coercing any enpl oyee in the exercise of rights guaranteed by Section
1152 of the Agricultural Labor Relations Act.

2. Take the followng affirmative action which is deened
necessary to effectuate the policies of the Act:

a. Sgnthe Notice to Enpl oyees attached hereto.

After its translation by a Board Agent into appropriate | anguages,
Respondent shal | reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

b. Post copies of the attached Notice for a period of 90
consecutive days, at tines and places to be determned by the Regi onal
Drector. Respondent shall exercise due care to replace any Notice which
has been al tered, defaced, or renoved.

c. Mil a copy of the Notice in all appropriate
| anguages, to each of the enpl oyees in the bargaining unit, at his or her
| ast known address, not later than 31 days after the Notice is required
to be posted on Respondent's pren ses.

d. Arrange for a representati ve of Respondent or a Board
Agent to distribute and read the attached Notice in appropriate | anguages
to the assenbl ed enpl oyees of Respondent on conpany tine. The reading or

readi ngs shall be at such times and

5 ALRB No. 3 4,



pl aces as are specified by the Regional Drector. Follow ng the
readi ng, the Board Agent shall be given the opportunity, outside the
presence of supervisors and managenent, to answer any questions
enpl oyees nmay have concerning the Notice or their rights under the Act.
The Regional Drector shall determne a reasonabl e rate of conpensati on
to be paid by Respondent to all nonhourly-wage enpl oyees to conpensat e
themfor tinme lost at this reading and the questi on-and-answer period.
e. Notify the Regional Drector inwiting, wthin 31 days
fromthe date of issuance of this Order, what steps have been taken to
conply wth it. Uoon request of the Regional Director, Respondent shall
notify himor her periodically thereafter in witing what further steps
have been taken in conpliance wth this Qder.

Dated: January 22, 1978

RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber

JGN P. MCarthy, Menber

5 ALRB No. 3 5.



NOT CE TO BEMPLOYEES

After a hearing at which each side had a chance to present
its facts, the Agricultural Labor Rel ations Board has found that we
interfered wth the right of our workers to freely decide if they want
ahuni on to represent them The Board has told us to send out and post
this Notice.

X Vé will do what the Board has ordered, and also tell you
that :

The Agricultural Labor Relations Act is a lawthat gives
all farmworkers these rights:

1. To organi ze thensel ves;
2. To form join, or help unions;

3. To bargain as a group and choose whomthey want to
speak for them

4, To act together wth other workers to try to get a
contract or to help or protect one anot her;

5. To decide not to do any of these things.
Because this is true we promse that:

VEE WLL NOTI do anything in the future that forces you to
do, or stops you fromdoing any of the things |isted above.

Especi al | y:

VEE WLL NOT fail or refuse to provide the Agricultural
Labor Relations Board wth a current |ist of our enployees' nanes,
addresses and job classifications, wthin five days after the U-Wor
any other union has filed a notice of intention to organi ze our
agricul tural enpl oyees.

Dat ed:
RANCH NO 1, INC

By:

Representati ve Title

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE

5 ARB No. 3 6.



CASE SUMVARY

Ranch No. 1, Inc. (UFW Case No. 77-CE110-D
5 ALRB No. 3

BACKAROUND

O July 28, 1977, the UFWfiled wth the Board and served on
Respondent a notice of intention to organi ze Respondent's enpl oyees.
Respondent failed and refused to provide the Board' s Regional Gfice
wth the required list of its enpl oyees' nanes, addresses and job
classifications, on the grounds that the pre-petition |ist
requi renent was an invalid exercise of the Board s statutory
authority. The UFWnevert hel ess succeeded in petitioning for and
w nni ng an el ecti on which was hel d on August 13, 1977. The Board
deni ed Respondent's petition to set aside the election and certified
the UFWon January 3, 1979. See, Ranch No. 1, Inc., 5 AARB No. 1
(1979). Prior to the election, the UFWhad filed an unfair |abor
practi ce charge based on Respondent's refusal to submt the pre-

petition list required by Section 20910 (c) of the Board's
regul ati ons.

ALO DEd S ON
The ALO found that Respondent, by its failure to submt the
required pre-petition list, interfered with enpl oyees’ Section 1152
rights and thereby engaged in an unfair | abor practice wthin the
neani ng of Section 1153(a) of the Act. H's recormended renedi al order
i ncl uded provisions that Respondent permt URWorgani zers to neet
wth its enpl oyees during working hours and that an unlimted nunber

of UFWorgani zers be allowed on its premses during nornal access
peri ods.

BOARD DEA S ON

Rej ecting Respondent's contention that the Board | acks
jurisdiction over an agricultural enpl oyer prior to the tine a | abor
organi zation has filed a valid petition for certification, the Board
affirmed the ALOs finding of an unfair |abor practice, but nodified
hi s proposed renedi al order by del eting the expanded- access
provi si ons descri bed above, noting that the question concerning
representation had been resol ved and that the UFWhad been certified

prior to the issuance of the Board's Decision in this proceeding. 5
ALRB No. 1 (1979).

REMED ES

Respondent was ordered to cease and desist fromfailing or
refusing to submt pre-petition lists to the Board' s Regional (fice
as required by Section 20910(c), or in any other nanner interfering
wth, restraining, or coercing any agricultural enpl oyee in the
exercise of rights guaranteed by Section 1152 of the Act.

* * %

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB

5 ALRB No. 3



STATE G- CALI FCRN A
BEFCRE THE AGR GQLLTURAL LABCR RELATI ONS BOARD

In the Matter of: )
RANCH 1, NG, ;
Respondent , ) Case No. 77-CE110-D

and ;

UN TED FARM WIRKERS CF AMER CA ;

AFL-A Q \
)

Charging Party.

Ceborah Davis, Esq.,

of Fresno, Galifornia,
for the General CGounsel

Dressier, Soll & Jacobs,
by Peter M Jacob's, Esq.,
of Bakersfield, California,
for Respondent.

Coet Bont hi us
of Lanont, Galifornia,
for the Charging Party.

DEAQ S ON

S atenent of the Case

SANFCRD JAY ROBEN Administrative Law Gficer: This case was heard
before me in Bakersfield, California, on Septenber 6, 1977. The Notice of
Hearing and Conpl ai nt issued on August 9, 1977. (GCC Ex. IB) The
conplaint alleges a violation of Sections 1153(a) and 1140.4 of the
Agricultural Labor Relations Act (hereinafter the "Act"), by Ranch 1, Inc.
(herei nafter "Respondent”). The conplaint is based upon a charge filed on
August 6, 1977 (GC Ex. 1A 9§ 8 of Sipulation of Parties) by the Unhited

Farm



VWrkers of Arerica, AFL-Q O (hereinafter "UAW). A copy of the charge was
dul y served upon Respondent on August 5, 1977.

Al parties were given full opportunity to participate in the
hearing, and, after the close thereof, the General Counsel and
Respondent each filed a brief, additional exhibits and signed

stipul ati ons.

At the hearing the parties orally entered into stipul ations of
fact. Thereafter, these stipulations were reduced to witing, signed by
representatives of each party and submtted to the Admnistrative Law
Gficer. No evidence was taken in addition to the stipul ations and the
various exhibits.

O August 31, 1977, the attorney for the Respondent executed a

subpoena duces tecum addressed to the Executive Secretary of the Board,

and directing that he bring to the hearing:

"any and all records, docunents or other nenoranda which reflect
the total nunber of Notices of Intent to Oganize filed by | abor
unions, the nunber of such cases in which the enpl oyer failed to
conply wth 8 CAC 20910(c) by submtting to the ALRB an enpl oyee
list neeting the requirenents of that section, the nunber of cases
in which the enployer failed to conply where the union filed a
Petition for Certification, the nunber of cases in which the

enpl oyer failed to conply where the union did not file a Petition
for Certification, the nunber of cases in which the enployer did
conply where the union filed a Petition for Certification, and the
nunber of cases in which the enpl oyer did conply in which the union
did not file a Petition for Certification; the nunber of cases in
which a Petition for Certification was filed but no Notice of
Intention to Gganize was filed; all such docunents shall reflect
infornmation fromthe period Novenber 1, 1976 to the present."

This subpoena, which had been signed in blank by the ALRB s
chairperson, was supported by a declaration of Respondent's
attorney whi ch asserted that:

"3. The described records, docunents and ot her
nmenoranda are rel evant to the issue of whether it is

2.



necessary for a union to obtai n enpl oyees nanes and addr esses
for purposes of organizational activity prior toits filing a
Petition for Certification, and, particul arly, whether the
experience to date under section 20910(c) justifies the
invasion to the privacy of enpl oyees resulting froma union's
obt ai ni ng the enpl oyees nanes and hone addresses. "

At the hearing, on Septenber 6, 1977, the attorney appearing for the
General (ounsel entered a speci al appearance on behal f of the Board' s
Executive Secretary and submtted a witten petition that the Admnistrative

Law Cificer revoke the subpoena duces tecum Two grounds were asserted in

support of the petition.

First, service of the subpoena failed to conply in several respects
wth the requi renents of section 2025(a) of the Board s Regul ati ons and
section 1987 of the Code of Avil Procedure. In particular, the subpoena was
defective for want of personal service, tender of fees and service
sufficiently in advance of the tinme to appear.

Second, the docunents requested did not relate to any natter properly
in question in the proceedings. The Respondent coul d not chal |l enge before
the Admnistrative Law Gficer the validity, either onits face or as

appli ed, of section 20910(c) of the Board's Regul ations. ¥

Y Section 20910 had been adopted pursuant to appropriate rul enaking

procedure and had been sustained by the Board in Henry Moren , 3 ALRB No. 40,
pp. 4-6 (1977). Section 20910(c) provides: (c) Wthin five (5) days from
the date of filing of the notice of intention to organi ze the enpl oyer shall
submt to the regional office an enpl oyee list as defined in section
20310(a)(2). Won its receipt in the regional office, the regional director
shall determne if the 10%show ng of interest has been satisfied and, if so,
shal | make a copy of the enpl oyee list available to the filing | abor

organi zation. The sane list shall be nade available to any | abor

organi zation which wthin 30 days of the original filing date files a notice
of intention to organi ze the agricultural enpl oyees of the sane enpl oyer. No
enpl oyer shall be required to provide nore than one enpl oyee |ist pursuant to
this section in any 30 day peri od.

3.



At the hearing, Respondent opposed the Petition to Revoke and

continued to press its subpoena duces tecum The Admnistrative Law G ficer

provisional |y granted the Executive Secretary's Petition to Revoke on both
the grounds he asserted. The Admnistrative Law Oficer, however, granted
Respondent | eave to brief the nmatter further and otherw se to preserve the
| ssues.

Uoon the entire record, and after consideration of the parties’
briefs, | nake the fol |l ow ng:

F NDNGS GF FACT
. Jurisdiction

1. Respondent is a corporation organi zed under and exi sting under
the lans of the Sate of Galifornia; its principal place of business is Kern
Gounty. (Y 1 of Sipulation of Parties.)

2. Respondent is now, and at all tines material herein has been, an
agricultural enployer within the neaning of section 1140.4(c) of the Act.
(1 2 of Sipulation of Parties.) Respondent produces grapes and ot her
agricultural coomodities. (See GQC Ex. 1A)

3. The Charging Party, the Uhited FarmWrkers of Anerica, is now
and at all tines material herein has been, a |l abor organization within the
neani ng of section 1140.4 (f) of the Act. (1 3 of Stipulation of Parties.)

[1. The Alleged Wnfair
Labor Practice

The conpl aint alleges that the Respondent failed and refused to
provide, and continues to fail and refuse to submt to the Board s DelLano
of fice, an enployee list as required by sections 20910(c) and 20310(a)(2) of
the Board' s Regul ations. The conplaint further alleges that, by these acts,
the Respondent did interfere wth, restrain or coerce and is interfering

wth, restraining or



coercing its agricultural enployees in the exercise of their rights

guar ant eed under section 1152 of the Act, and Respondent thereby did
engage in and is engaging in unfair labor practices affecting agriculture
w thin the neaning of sections 1153(a) and 1140.4 of the Act. (CGC Ex.
1B.)

1. On July 18, 1977, the WFWduly filed wth the Board and served
on Respondent copies of a witten Notice of Intent to (btain Access, in
Case No. 77-NA-15-D on the property of the Respondent in conformty wth
section 20900(e)(1)(b) of the Board' s Regulations. (1f 4 of Sipul ation
of Parties; See GQC Ex. 2.)

2. O July 28, 1977, the IFWduly filed wth the Board and served
on Respondent copies of a Notice of Intention to O gani ze Enpl oyees of
Respondent in Case No. 77-NO6-D in accordance wth section 20910(a) of
the Board's Regulations. (If 5 of Sipulation of Parties; See GQC Ex. 3.)

3. O July 28, 1977, the WFWpresented the Board s Delano F el d
Gfice wth seventy-four authorization cards in support of the Notice of
Intention to Oganize. (If 6 of Sipulation of Parties; See GQC Ex. 4.)

4. As of July 28, 1977, M. Robert Konjoyan was notified by
tel ephone by the Board that the Notice of Intent to O ganize had been
docketed at approxi mately 4:30 P.M on that date. ('I 7 of Sipulation of
Parties.) A all tines material herein, M. Robert Konjoyan was general
nanager of the Respondent and was an agent of Respondent acting on its
behalf in all nmatters relevant to this unfair |abor practice proceedi ng.

('l 9 of Sipulation of Parties Septenber 6, 1977.)



5. O or about August 3, 1977, the Respondent, through its agent
Robert Konjoyan, failed to and refused to and continues to fail to and
refuse to submt to the Board's Delano Field Ofice an enpl oyee |list as
requi red by sections 20910(c) and 20310(a)(2) of the Board s Regul ati ons.
(Y 10 of Sipulation of Parties.)

6. An election was held on Ranch 1, Inc., on August 13, 1977, which
was won by the UFW (nh August 22, 1977, a Petition to Set Aside the
H ection pursuant to section 1156.3 of the Act was filed by the Respondent,
and renmains pending. (Y 11 of Sipulation of Parties.)

[11. The Scope of the ALRB s
Rul enaki ng Authority

Respondent contends that section 20910 exceeds the Board' s
rul enaki ng authority in that it alters or enlarges the scope of the statute
on which it is based and that this defect renders the regul ati on voi d.
Respondent further argues that the defeat of Initiative Measure 14 on the
Novenber 2, 1976, General Ballot "refutes any argunent that such a
provi sion [section 20910] could be inplied fromthe existing statutes."
(Resp. Br. at 3.)

This argunent cannot prevail in the face of Henry Mreno, 3 ALRB No.

40 (1977), which expressly affirned section 20910 as within the Board' s
rul enaki ng authority. That decision is binding on this Admnistrative Law
dficer.

In Henry Moreno, the Board traced the history of section 20910,

noting that it was promul gated at the sane tine as section 20900 was
nodified to limt access by union organi zers onto an enpl oyer's property to
four one-nonth periods per enployer in any cal endar year. To offset the

reduction i n access and i nsure



that necessary informati on was adequatel y avail abl e to enpl oyees during the
organi zi ng period, the Board provided that unions are to receive pre-
petition lists. The Board described its tw n decisions as "two conpl enent ary
sol uti ons" necessary to accommodate the interests of both the enpl oyer and
the enployee. 3 ALRB No. 40 at 4-6. The Board further noted "the critical
role of these sections, and particularly of 8 20910, as an aid to the
Board's regul ation of the election process itself.” 3 ALRB No. 40 at 6. The
Board stated unequi vocal |y that "we remai n convinced that the Board had the
authority pursuant to its rul emaki ng powers under Labor Code § 1144 to enact
this section, and that 8 20910 is necessary to effectuate the purposes of
the Act." 3 ALRB at 2-3.

The decision in Henry Mreno is binding on this Admnistrative Law

Gficer. 8 Gal. Admin. Code 8 20262(i). Even if it were not, the argunents

nmarshal l ed in Henry Moreno are persuasi ve. They denonstrate convi nci ngly

that the rule is necessary both to insure enpl oyee access to necessary

i nformati on concerning organi zational efforts and to assist the Board inits
statutory duty to regulate union elections. The rule is grounded on both
Labor Code section 1157.3, which requires that enpl oyee |ists be nai ntai ned
and that they be nade available to the Board upon request, and on Labor GCode
section 1152, which guarantees agricul tural enpl oyees "the right to self
organi zation and to form join or assist |abor organizations.... *
Respondent argues that section 20910 canot be inplied fromthe

existing statutes and points to the rejection of Initiative



Measure 14 Z as evidence of that fact. This argument mstakes the proper
standard for the exercise of the Board s rul enaking authority. A rule need
not be "inplied" by a statute before the Board nmay promul gate it; it is
sufficient that it be necessary to carry out the provisions of the Act.
Labor Gode section 1144.

Nor may Respondent argue that the decision of the el ectorate in
rejecting the Initiative precludes the pronul gation of section 20910.
Initiati ve Measure 14 proposed a nunber of changes in the Act, of which the
secti on concerning enpl oyee |ists was one. ¥ (ne cannot deternine froma
general vote against the Measure whether the el ectorate was rejecting all
or only part of the proposition. The Board s decision that section 20910
Is avalid exercise of the ALRB s rul emaki ng authority is binding in the
Instant action and Respondent’'s first contention nust be di smssed.

V. The Gonstitutionality of
Section 20910 And the Proper
Scope of This Proceedi ng.

Respondent next urges that section 20910 is void in that it violates
the fundanental rights of privacy of the enpl oyer and the enployee. In
order to pursue this argurment, Respondent sought and was granted a subpoena
duces tecumagai nst the Executive Secretary of the ALRB, ordering himto
produce docunents contai ning statistical information concerning enpl oyer

conpl i ance w th section

2 The provision in Initiati ve Masure 14 concerning enpl oyee |ists

read as follows: "Mike such lists available to any person who filed a
Notice of Intent to Petition for an el ecti on acconpani ed by a reasonabl e
showi ng of interest. The Board shall, by regul ation, determne what
constitutes a reasonabl e show ng for purposes of this paragraph.”

¥ The text of the proposed lawin Initiative Measure 14 covered
over seven singl e-spaced pages in the ballot infornation panphl et
distributed to voters for the 1976 General H ecti on.

8.



20910. Respondent desires this infornation for the purpose of
chal l engi ng the necessity for section 20910. Respondent argues that
furni shing enpl oyee lists is not the |east-intrusive neans avail abl e
for ensuring enpl oyee access to uni on organi zing i nfornati on and that,
since a constitutional right is infringed, the provision is void.

Inreply, the General (ounsel contends, first, that service of the
subpoena was defective and, second, that the constitutionality of section
20910 may not be considered in this proceeding, and that, therefore, the
subpoena is irrelevant and shoul d be revoked.

| find for the General Gounsel on both questions. Service of the
subpoena was defective because personal service and tender of wtness
fees, both of which are required by section 1987(a) of the Code of Qvil
Procedure, were | acking.

Even if service of the subpoena were not defective, however, the
subpoena nust be revoked because "the evi dence required to be produced
does not relate to any natter under investigation or in question in the
proceedi ngs." Board Regul ations section 20250 (d).

An Admnistrative Law GOficer's adjudicative powers are |imted by
section 20262 of the Board regul ati ons and by the decisions of the ALRB,
whi ch are bindi ng upon himor her. Section 20262(i) provides that an
Admnistrative Law Gficer has the authority "[t]o nake and file decisions in
conformty wth the Act and the regulations of the Board." The Act, of
course, includes its interpretation by the Board in decisions of cases
arising under it. Further, unless a party appeals an Admnistrative Law
Gficer's determnation, his or her findings of fact and concl usions of |aw

becone bi ndi ng.



See 8 Gal. Admn. Code § 20286(a). Like any inferior tribunal, the
Admnistrative Law Gficer is bound by the opinions of the next-hi gher
adj udi cative body, in this case the Board. @G ven the Board s careful | y-
reasoned affirmation of the validity of section 20910 in Henry Mr eno,
supra, the question of the constitutionality of the regul ati on cannot be
entertai ned here, and the subpoena duces tecumrequesting infornation
pertinent to that question nust be revoked.

It may well be, however, that in any future Board rul enaki ng
pr oceedi ng whi ch reconsi ders the subject of union access, it wll be
appropriate for the Board to produce, receive and consider such infornation

as the Respondent requested in its subpoena duces tecum Uhder the Act and

the Board s existing regulations, it may treat such material in rul emaki ng.
Labor Code section 1144; Agricultural Labor Rel ati ons Board v. Superi or
Gourt, 16 Cal.3d 392, 411-418, 546 P.2d 687, 128 Cal . Rotr. 183 (1976).

V. Refusal to Supply Enpl oyee Lists
Qonstitutes an Unfair Labor
Practi ce.
Respondent argues that refusal to supply enpl oyee |ists cannot
constitute an unfair |abor practice under Labor Code section 1153(a)
because it is not |isted anong the practices enunerated i n Chapter Four of

the Act. Once again, the Board's decision in Henry Moreno, 3 ALRB No. 40,

control s:

"Ve hold that it is a violation of Labor Code 8§ 1153(a) for an
enpl oyer to refuse to supply a list of his enpl oyees as

requi red by § 20910 of our regul ations. Such a refusal in
itself interferes with and restrains enpl oyees in their
exercise of § 1152 rights."

Respondent argues that the decision in Henry Mreno runs

counter to NLRB precedent as set forth in the "Excelsior rule,"

10.



whi ch provides that enpl oyee |ists nust be supplied after a consent-el ection
agreenent has been approved by the Regional Drector, or an el ection has
been directed by the Regional Drector or the Board. dting section 1148 of
the ALRA which provides that "[t]he board shall follow applicabl e
precedents of the National Labor Relations Act, as anended,” Respondent
argues that requiring enpl oyee lists before an el ection is ordered exceeds
the Excel sior rule, which was established prinarily because organi zers under
federal |aw generally are not all owed access to an enpl oyer's private
property. S nce organizers are allowed access under the ALRA Respondent
argues that the major premse of the Excelsior rule is absent under the ALRA
and that enpl oyee |ists should only be nade avail abl e "when an el ection is
immnent, if at all." Resp.Br. at 10.

Wiet her the Excelsior rule is binding in this context nust depend on
whether it is an "applicable" NLRB precedent w thin the neani ng of Labor
(ode section 1148. In construing section 1148, the California Suprene Court
has said, "Fromthis | anguage the Board could fairly have inferred that the
Legislature intended it to select and foll ow only those federal precedents
which are relevant to the particular problens of labor in the Galifornia
agricultural scene." Agricultural Labor Relations Board v. Superior Court,

16 Cal.3d 392, 413, 128 Cal.Rotr. 183, 546 P.2d 687 (1976).

The Board' s decision in Henry Moreno clearly denonstrates the uni que

difficulties inherent in providing access to organi zational information for
agricul tural workers.

"[ Sl easonal enpl oynent patterns in agriculture and a largely
magratory | abor force establish conditions under
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which it is difficult if not inpossible for union organizers to
di scover and contact the enpl oyees of a particul ar enpl oyer to
di scuss the advantages and di sadvant ages of uni oni zation wthin
the short seasonal peak during which an el ection nmay be hel d
under our statute.

3 AARB No. 40 at 4.

The decision in Henry Moreno illustrates the unusual nature of

agricultural enploynent and the Board's attenpts to accommodat e the
property interests of the enpl oyer on the one hand and the organi zati onal
interests of the enpl oyee on the other. The uni que context in which
agricultural |abor relations nust operate nmakes the Excel sior rul e

I nappl i cabl e here, and the Board s decision in Henry Moreno controls. The

Board noted in that case, "[w e cannot conceive of any rel evant defenses to
aflat refusal to conply" wth section 20910. 3 ALRB No. 40 at 10. |
hold, therefore, that Respondent's failure to provide an enpl oyee |i st
pursuant to section 20910 is an unfair |abor practice under Labor Code
section 1153 (a).

Respondent argues that the election victory of the UFPWin the
i nstant case renders the question of pre-petition enployee lists noot. It
is well-settled that even vol untary abandonnent by an enpl oyer of an unfair
| abor practice does not noot the controversy Gonsolidated Edi son Go. of New

York. Inc., 305 US 197, 230 (1938), and that the di scontinuance of unfair

| abor practices does not dissipate their effect or obviate the need for a
renedi al order. Sheet Metal Workers International Association Local 141,

153 NLRB 537, 544; 59 LRRM 1512 (1965). In the instant case, the union

prevai |l ed despite Respondent's flat refusal to followthe ALRB s

regul ati on.
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Enpl oyers cannot be allowed to throw unl awful obstacles in the way of
uni on organi zing and then argue that the controversy is noot should the

uni ons prevail .

V. Renedies

Gonsi stent wth the renedies ordered in Henry Mreno and ot her

precedents, | wll recommend to the Board that Respondent be ordered to:
1. GCease and desist fromrefusing to provide the AARB wth

an enpl oyee list as required by section 20910(c) of the Regul ations

of the Agricultural Labor Relations Board.
2. Take the followng affirmative action which is deened

necessary to effectuate the policies of the Act:

(a) During the next-foll ow ng access period which the Chargi ng

Party el ects to take pursuant to 8 Cal . Admin. Code § 20900(e) et seq.,
as many organi zers as are entitled to access under 8§ 20900(e) (4) (A
nay be present during working hours for organizational purposes and
nmay talk to workers, and distribute literature, provided that such
organi zational activities do not disrupt work.

During those access periods before and after work and duri ng
| unch specified in 8 20900(e)(3)(A and (B), the limtations on nunbers
of organi zers specified in 8§ 20900(e)(4) (A shall not apply.

(b) For each one-nmonth access period during which an
enpl oyer refuses to provide an enpl oyees' list as set forth in 8

Cal . Adm n. Gode § 20910(c), the Charging Party shall

13.



have one additional such access period at a tine determned by the
Regional Drector during the enpl oyer's next peak season, whet her
inthis or the follow ng cal endar year.

(c) Respondent shall post in witing, in conspicuous places as
determned by the Regional Drector, the terns of the Board s order,
an enuneration of enpl oyees' rights guaranteed by Labor Code section
1152, and Respondent's assurances that the conduct herein conpl ai ned
of wll not occur in the future. Posting shall continue for 90
consecut i ve days, commencing at a tine determned by the Regi ona
Drector to coincide wth a period of peak enpl oynent. The posting
shoul d include translation of the notice in all |anguages under stood
by the Respondent's enpl oyees, as determned by the Regi onal
D rector.

(d) Respondent shall conduct a public reading of the Notice
ei ther by Respondent or a Board agent, in the presence o.f a Board
agent, to its enployees at a tine to be determned by the Regional
ODrector. In addition, Respondent shall provide for a period of tine
during which its enpl oyees nmay ask questions of a Board agent, out of
the presence of Respondent.

The General CGounsel has submtted a request for litigation fees

and costs incurred wth respect to this proceeding. | woul d be di sposed

to award such fees and costs if | were persuaded that Respondent's attack

on section 20910 were whol Iy frivol ous and represented no nore than an

obdurate refusal to conply wth the law As regards these proceedi ngs,

such an argunent mght be
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nade because the constitutional issues and questions concerning the Board' s
rul emaki ng powers extend beyond the scope of this hearing officer's
authority. However, these are issues that have not yet been passed upon by
any court. Respondent nay very well be unable to bring these issues to a
court's attention unless it has exhausted its admnistrative renedi es. Labor
Gode sections 1160.8 and 1160.9. Because Respondent is required to raise
these matters in this forumbefore it nmay do so before the Board or the Court
of Appeal, Respondent's argunent nay not be said to be wholly frivol ous, and

costs and fees wll be denied.

GROER
Respondent, Ranch 1, Inc., its officers, agents, successors and
assi gns shal | :
1. GCease and desist fromrefusing to provide the ALRBwth an
enpl oyee list as required by section 20910(c) of the Regul ati ons of the
Agricultural Labor Rel ations Board.
2. Taking the follow ng affirnative action which is deened
necessary to effectuate the policies of the Act:
(a) During the next-fol |l ow ng access period which the Chargi ng
Party el ects to take pursuant to 8 Cal. Admn. Code § 20900(e) et seq.,
as nmany organizers as are entitled to access under § 20900(e) (4) (A
nay be present during working hours for organizational purposes and
nmay talk to workers, and distribute literature, provided that such
organi zational activities do not disrupt work.
During those access periods before and after work and

during lunch specified in 8§ 20900(e)(3)(A and (B),
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the limtations on nunbers of organi zers specified in §
20900(€e) (4) (A shal |l not apply.

(b) For each one-nonth access period during which an
enpl oyer refuses to provide an enpl oyees' list as set forthin 8
Cal . Admi n. Code 8§ 20910(c), the Charging Party shall have one
addi ti onal such access period at a tine determned by the
Regional Drector during the enpl oyer's next peak season, whether
inthis or the foll ow ng cal endar year

(c) Respondent shall post in witing, in conspi cuous
pl aces as determned by the Regional Drector, the terns of the
Board s order, an enuneration of enpl oyees' rights guaranteed by
Labor Code section 1152, and Respondent’'s assurances that the
conduct herein conplained of will not occur in the future.
Posting shall continue for 90 consecutive days, commencing at a
tine determned by the Regional Drector to coincide wth a
peri od of peak enpl oynent. The posting shoul d i ncl ude
translation of the notice in all |anguages understood by the
Respondent ' s enpl oyees, as determned by the Regional D rector.

(d) Respondent shall conduct a public reading of the
Nbtice, either by Respondent or a Board agent, in the presence of
a Board agent, to its enployees at atinme to be determned by the
Regional Drector. In addition, Respondent shall provide for a
period of tine during which its enpl oyees nmay ask questions of a

Board agent, out of
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the presence of Respondent.
DATED  Novenber 3, 1977.
AGR AQLTURAL LABCR RELATI ONS BOARD

By:
JAY N

ADM N STRATI VE LAWCFH CER

17.



NOTI CE TO EMPLOYEES

PCSTED BY GRDER OF THE ACR AULTURAL LABCR RELATI ONS BOARD,

An Agency of the Sate of CGalifornia.

After atrial at which all sides had the opportunity to present
their evidence, the Agricultural Labor Relations Board has found
that we violated the Agricultural Labor Relations Act, and has
ordered us to post this notice, and we intend to carry out the
order of the Board.

DATED,

The Act gives all enpl oyees these rights:

To engage in sel f-organi zati on;

To form join or hel p unions;

To bargain collectively through a representative
of their own choosi ng;

To act together for collective bargaining or
other nutual aid or protection; and

To refrain fromany and all these things.

VE WLL NOI do anything that interferes with these
rights. Mre specifically,

VEE WLL NOT interfere wth your rights of self-

organi zation, to form join or assist any |abor

organi zation by refusing to provide the AARBwith a
current list of enployees when, as in this case, the UFW
or any union has filed its "Intention to O gani ze" the
enpl oyees at this ranch.

You, and all our enpl oyees are free to becone nenbers of any
| abor organi zation, or to refrain fromdoi ng so.

RANCH 1, INC (Enpl oyer)

(Representati ve) (Title)
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